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STATUTE LAW REVIEW of electronic publication and the role of private publishers. In essence, it will ask whether the apparently strict legal principle, that the Crown (or in the American system, the State) owns the copyright in statutes and judicial decisions, is less important than the principle of encouraging public access to the law. It also involves consideration of the tension between public ownership and commercial enterprise.
It will begin with a review of general principles applicable to the ownership of law. It will then examine how these principles are applied with respect to statute law and secondary legislation in the countries that form the subject of this article. The ownership of judgments is then considered, in so far as the principles and practices differ from statute law. Finally, a conclusion is drawn from this comparative study.
General Principles
The publication of the laws has often been to a large extent in private hands. From the earliest times, private publishers were often the sole source of the texts of judicial decisions. 3 The earliest reports were from private persons who sat in the courtroom and wrote down the judge's oral reasons as accurately as they could, but the result could not be verbatim. The private reporter claimed copyright in the resulting original work. Over time, private publishers received copies of the decisions from the court, so that the only work required of the publisher was to decide which judgments to publish, to choose an order for printing the decisions, and to add summaries (headnotes 4 ) to the decisions. The publishers might correct some typographical errors, add extra citations to court decisions cited by the judges, and of course add page numbers for their own reports. 5 In 1834, the US Supreme Court ruled in Wheaton v. Peters 33 US 591 (1834) that 'no reporter . . . can have any copyright in the written opinions delivered by this court' because they were not 'authors'. None the less, because private publishing of court decisions created private profits, many different report 3 However, the Yearbooks were published from the 1280s (clearly officially from about 1550); See E. W. Ives, 'The Purpose and Making of the Later Year Books', 89 LQR 64-86 (1972) . The private report series were often compiled by men who later came to prominence as judges, such as Sir Edward Coke. 4 However, even the meaning of headnote was not as clear as it might be as was observed by the It is difficult for me to ascertain precisely what the Publishers mean when they use the term 'headnote.' At times, they use the term to connote only a summary of the facts, reasons and conclusions from a case. Generally, however, the Publishers indicate that a headnote also includes 'catchlines' and a 'statement of case.' The latter use suggests that a headnote is everything in a reported judicial decision other than the edited judicial reasons, such as the summary, catchlines, statement of case, indexing title and other information about the reasons for judgment. Per Linden JA, para. 11 (visited 14 February 2006) http://decisions.fct-cf.gc.ca/fct/2002/ 2002fca187.html. 5 Strictly, an editorial rather than an authorial function; cf. Bleiman v. News Media (Auckland) Ltd [1994] 2 NZLR 673 (CA).
series were created, some focusing on specific jurisdictions and some focusing on specific topics. In the United States, private publishers essentially monopolized the publication of court decisions, in part because courts felt that the private publishers were already providing adequate access to the law and in part because publishing costs money and required a certain amount of marketing, which the courts might be unwilling to undertake. The New Zealand Council of Law Reporting is responsible for publishing the official New Zealand Law Reports. This body is established under the New Zealand Council of Law Reporting Act 1938. 6 Publication is by a commercial firm by arrangement with the Council. In the United Kingdom, the authorized reports of decided cases commencing from 1866 are published by the direction of the Incorporated Council of Law Reporting for England and Wales. 7 Recent court decisions in the United States and elsewhere have held that copyright does not attach to a party that compiles information or documents written from another source. 8 Thus, other than the headnotes, private publishers probably do not have copyright in the court decisions they are publishing. They might claim copyright in the selection of court decisions, so long as there is an adequate degree of originality, skill, or judgment involved in choosing the decisions. 9 Simply publishing all decisions from the Court of Appeal will not suffice.
10 None the less, there is the possibility that private publishers might be able to use copyright claims to limit the availability of court decisions. 
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It is therefore also important to ascertain who owns the copyright in the laws, whether statutory or judicial. We shall look at how this has been approached in several jurisdictions.
Ownership of Statute Law and Subordinate Legislation
In the following section, we will compare and contrast the approach to the ownership of statute law and subordinate legislation in a range of common law jurisdictions.
New Zealand
In New Zealand, the Parliamentary Counsel Office is responsible, under the Acts and Regulations Publication Act 1989, for arranging for the printing and publication of copies of Acts and regulations, copies of reprints of Acts and reprints of regulations, and reprints of Imperial enactments that have effect as part of the laws of New Zealand.
11 Under the same Act, the Parliamentary Counsel Office must make available for purchase by members of the public, at a reasonable price, 12 copies of Acts and regulations.
13
This does not necessarily mean that the copyright in Acts and regulations belonged to the Crown or that private publishers might not print their own copies of Acts, regulations, and judgments for sale to the public. Copyright in statutes was not inherently different to that of any other literary works. Similarly, although the publication of law reports has been conducted by a number of publishers, 14 the question of who actually owned the copyright in the decisions of the courts was not always clear. These questions became important when whole process of publishing and reprinting legislation was reviewed.
Legislation Direct is the official printer of legislation and parliamentary publications in New Zealand. Before privatization in 1990, Legislation Direct (formerly GP Legislation) was part of the Government Printing Office. In 1990, it was purchased by the Rank Group (which later became the Whitcoulls Group) and was awarded the Parliamentary printing and distribution contract. In 1994, the contract was tendered out and again Legislation Direct secured it. In 1996, Legislation Direct (along with the rest of the Whitcoulls Group) was purchased by the Blue Star Group and is now a division of one of the New Zealand's largest commercial printing groups.
15
As well as printing and distributing legislation and parliamentary information, Legislation Direct acts as the distributor for many international publishers. These include the UN, OECD, WHO, FAO, HMSO, AGPS, and UNESCO. 16 The arrangement whereby one agency (whether private or government) controlled the publication and distribution of legislation was not without its difficulties. Geoff Lawn, Deputy Chief Parliamentary Counsel, speaking in a seminar on the Parliamentary process several years ago commented that the then current compilation (or reprinting) process was not working, for a number of reasons. These he identified as follows: it did not take advantage of modern technology and as a result was too slow and inefficient, it did not satisfy the need for timely access to up-to-date legislation, it was difficult to link subordinate legislation to its primary legislation, and it did not make the law available in an easily accessible form.
17
Other jurisdictions have embraced the new technology, and many now provide free public access to legislation in electronic form over the Internet. New Zealand was slow to follow suit. The private sector had moved to fill the gap, but generally on the basis of user pays, 18 and the cost was not inconsiderable for full access. One or other of the two commercially available databases of New Zealand legislation is used by many law firms, by Government departments, and by the Judiciary. The Parliamentary Counsel Office itself subscribed to one. 19 The Parliamentary Counsel Office has since 2002 run an interim site providing access to statues and regulations. 20 In its review during the 1990s, the Parliamentary Counsel Office went back to first principles. Everyone is presumed to know the law, and ignorance of the law is no excuse. But to the extent that the law is contained in legislation, if one is to know what the law is, then it is necessary to have access to legislation in an up-to-date and authoritative form. 21 The Parliamentary Counsel Office issued a public discussion paper 23 on this subject in September 1998. Perhaps unsurprisingly, 95 per cent of submissions said that the Government should continue to make available an official version of legislation. The majority also supported electronic publication, including that over the Internet. 24 The Parliamentary Counsel Office then engaged PricewaterhouseCoopers (PWC) to assist in formulating recommendations to the Government as to the way ahead. The basic rationale for involving PWC is the complex situation in which New Zealand finds itself with respect to public access to legislation.
25
New Zealand may have been behind other countries in providing public access to legislation, but one advantage of this is that New Zealand has gained from the experience (and perhaps mistakes) of other countries in developing a system that meets the needs of New Zealand.
26
As a general rule, any 'work' that is not itself a copy attracts a copyright.
27 It covers literary, artistic, and musical works, films, video productions, photographs, and designs of all types. 28 The aim of the law in this area is to protect the honest efforts of a person who produces an original work, regardless of their intention in doing so.
29
The Copyright Act 1994 covers literary and artistic works, dramatic and musical works, sound recordings, cinematographic films (including their soundtracks), television broadcasts, and sound broadcasts. 'Literary work' is broadly interpreted, for example, an original computer software program even though in source code (alegraic symbols and technical keywords).
30
Section 14 of the Copyright Act 1994 provides that unpublished works attract copyright from the moment they are written, provided the author is a New Zealand citizen or was living in New Zealand at the time the work was created. It goes on to provide that published 31 31 Armorial bearings are conferred by Letters Patent, which are made 'patent' or published for the world at large. They are addressed 'to all and singular to whom these Presents shall come'. They are thus a published work.
they were first published in New Zealand or if the creator was living in New Zealand at the time of first publication or immediately before his or her death, whichever occurred first. Reciprocity of protection exists with most overseas countries, 32 although the levels and quality of protection in overseas countries vary. Section 21 of the Copyright Act 1994 sets out that subject to three stated exceptions, the author of the work is the owner, holder of the copyright. 33 The exceptions cover persons who produce works in the course of employment (e.g. for a newspaper) in which case the employer 'owns' the copyright for publication in the employment context only, commission work, the copyright passing to the person commissioning the work, and a person employed to make works or designs for another, the latter becoming the copyright owner. 34 The Crown is the first owner of any copyright subsisting in any work created by a person who is employed or engaged by the Crown, under a contract of service, apprenticeship, or a contract for services. 35 This covers, for example, work created by a Minister of the Crown, the governor-general, and the Queen.
36
At common law, and under the Copyright Acts until recently, the Crown acquired title by a kind of prerogative copyright in certain books or publications such as Acts of Parliament, Proclamations, Orders in Council, the Book of Common Prayer, and the Authorised Version of the Bible. 37 However, there has been a deliberate divestment by the Crown of its copyright in law-principally in the light of the policy considerations which hold that law should be freely available. However, section 27(1) of the Copyright Act 1994 contains a list of works in which there may be no copyright. 38 This section, which came into effect on 1 April 2001, 39 provides that there shall be no copyright in statutes or judgments 27 (1) No copyright exists in any of the following works, whenever those works were made: There is, in New Zealand, under section 27 of the Copyright Act 1994, no copyright in regulations. 40 The 'user pays' or 'fee-based' mentality applies to legal research resources available on the Internet in New Zealand. 41 Despite this, the Government has not been necessarily averse to providing free Internet access to legislation.
The Attorney-General, the Rt Hon D. A. M. Graham, in a Press Release of 14 September 1998, announced a discussion paper distributed by the Parliamentary Counsel Office that canvassed issues surrounding public access to legislation, called Public Access to Legislation. 42 The paper was principally about how legislation should be made available to the public, but it also raised the issue of how proposed changes to Acts in the form of Bills presented to Parliament might be better presented to the public.
On 10 April 2000, the Hon Margaret Wilson, the new Attorney-General, announced the next steps in a process. The Government had authorized the Parliamentary Counsel Office to produce a business case for the development of a system that would provide an authoritative, accurate, and up-to-date electronic database of New Zealand legislation, made publicly available over the Internet.
Responses to a 1998 Parliamentary Counsel Office public discussion paper on this issue indicated that many people felt frustration that, although they could access legislation of numerous overseas jurisdictions over the Internet, they could not do so for themselves here at home. 43 In a Press Statement of 7 May 2001, 44 attorney-general, announced that the Parliamentary Counsel Office had selected Unisys New Zealand Ltd as the preferred implementation partner for the project to improve public access to legislation. The government plans to make authoritative, accurate, and up-to-date versions of New Zealand legislation available without charge through the Internet. Print access will continue to be provided at a reasonable price. In Canada, leaving aside the question of Crown prerogative, the federal government has legislative authority for copyright in the law. 47 Section 12 of the Copyright Act 48 is the provision dealing with Crown copyright. This section gives copyright to the Crown in works that are 'prepared or published by or under the direction or control of Her Majesty or any government department'.
49
It might be argued that section 12 protects works created by the Executive Branch of the government and does not cover works created by Parliament or the Courts. Under this argument, any implication that governments can 'give' permission to copy the laws might be erroneous. However, there are no precedents upholding this argument, in part perhaps because there are no 'copyright in the law' cases in Canada and few elsewhere. The Canadian courts might be guided by British jurisprudence, because Canadian copyright law was historically based upon and still closely resembles British law. 50 On the contrary, the Supreme Court of Canada has indicated that American jurisprudence must be carefully scrutinized, because there are important differences between Canadian and American copyright policy and legislation. 51 There is also a diversity of approaches to copyright in Canadian legislative materials between the various jurisdictions-not least because of the civil law tradition in Quebec.
The Information Highway Advisory Council, in its 1995 Final Report, 52 recommended that Crown copyright generally, and not specifically in relation to the laws, should be maintained but that the Crown in Right of Canada should, as a rule, place federal government information and data in the public domain.
It was also recommended that where Crown copyright is asserted for generating revenue, licensing should be based on the principles of non-exclusivity and the recovery of no more than the marginal costs incurred in the reproduction of the information or data. It follows that the federal government should create and maintain an inventory of Crown works covered by intellectual property that is 45 
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of potential interest to the learning community and the information production sector at large; negotiate nonexclusive licenses for their use on the basis of cost recovery for digitization, processing, and distribution; and invite provincial and territorial governments to provide similar services.
53
The Yukon Territory and the federal government take the most liberal approach to Crown copyright in statutes and regulations, by permitting anyone to make copies without permission for any purpose-except commercial-whereas the other jurisdictions make fairly strongly worded prohibitions against copying the laws for anything other than personal use. It appears that perhaps the intent of these notices is to prevent copying by commercial publishers of the electronic version as prepared by the government, while permitting commercial publishers to manually type (or optically scan) the text of statutes if they publish individual statutes (presumably with some value added to the raw legislative text).
Because the federal government was the leader in publishing statutes and regulations for free in Canada and is responsible for the Copyright Act, it is important to take note of the Reproduction of Federal Law Order, PC 1996-1995, 19 December 1996. 54 The preamble states the basic principles that support the copyright notice.
Whereas it is of fundamental importance to a democratic society that its law be widely known and that its citizens have unimpeded access to that law. . . . Anyone may, without charge or request for permission, reproduce enactments and consolidations of enactments of the Government of Canada, and decisions and reasons for decisions of federally-constituted courts and administrative tribunals, provided due diligence is exercised in ensuring the accuracy of the materials reproduced and the reproduction is not represented as an official version.
55
The federal Department of Justice has granted a free licence for copying federal law. 56 The Yukon Territory has perhaps the simplest copyright notice of all Canadian jurisdictions: 'The legal material on this site may be reproduced, in whole or in part and by any means, without further permission from Yukon Justice'.
57
By contrast, the other jurisdictions in Canada all restrict copying for commercial purposes (and sometimes for other purposes as well). One can speculate that the reason that some provinces assert copyright and limit electronic access to the law is to sell legal texts to legal publishers and the law profession. To ensure governments have something to sell, it is necessary to impose copyright limits and to ensure that the electronic access to the law that is provided is not as functional as it could be. It should also be noted that governments are increasingly limiting the paper production and distribution of their laws and court decisions. This makes it all the more important for governments to provide the maximum access to electronic versions of the law.
Perhaps the most detailed copyright notice is from British Columbia, which refers to matters of ownership, reproduction, distribution, sale private study, and so on. It even tells the reader who to contact if they have any questions and how to do so. 58 See also the copyright notices from Ontario, 59 Alberta, 60 New Brunswick, 61 Newfoundland, 62 Nova Scotia, 63 Quebec, 64 and the Northwest Territories. 65 As would be expected, jurisdictions that do not publish their statutes for free on the Internet have tougher copyright notices. 66 The British Columbia Superior Courts notice reads
The decisions of the Superior Courts are made available on the Internet for the purpose of public information and research. The material on the database/web site may be used without permission provided that the material is accurately reproduced and an acknowledgement of the source of the work is included. Copying of the materials, in whole or in part, for resale or other commercial purposes is strictly prohibited unless authorized by the Superior Courts.
67
The question of who owns copyright in statutes and court and administrative tribunal decisions is one that is rarely litigated. It has been used by some governments to justify a refusal to publish the laws electronically and to justify using the laws to generate revenues. One way to challenge these arguments is to question the legal theory of copyright in the laws, but perhaps the better way is to focus on the policy choices and arguments relating to access to the laws. The latter has been the approach in New Zealand.
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In Tolmie v. Attorney-General of Canada, 14 October 1997 (F.C.T.D.), McGillis J dealt with a case where Mr Tolmie requested, on 6 January 1995, under the Access to Information Act, the Revised Statutes of Canada in electronic form. 'The preferred format is the existing WordPerfect 5.1 format that is presently used within Justice Canada for creating the Statutes. However, alternative formats such as the Folio format used on the CD-ROM produced for this purpose would be acceptable'. 68 On 20 August 1995, the Department of Justice published the electronic statutes and announced that they would soon be published on CD-ROM, which occurred in October 1995. The CD-ROM was priced at $225.00. McGillis J rejected Tolmie's request on the grounds that the statutes were publicly available in electronic format and therefore excluded from the application of the Act under section 68(a).
69
If Canadian legislatures, governments, and courts decide to follow Australia's leads in publishing the laws and adhere to the electronic publishing standards noted above, there should not be undue concern for the role of private legal publishers. Private publishers will always have an important role to play because they can add value to legislation and to court decisions. A good example is various annotated Criminal Codes. The real value of these books, in addition to presenting the text of the Criminal Code, is the notes about the different cases that have considered different sections of the code and editorial commentary. This is a valuable service for many practitioners, and electronic publishing of the primary law should not pose a threat to this value-added publishing.
The concentration of legal publishing is another reason why governments and courts should be more active in publishing their own laws and judgments electronically. None the less, privatization of the laws and corporate concentration should not unduly threaten public electronic access to the law. The only developments that can threaten free electronic access to the law would be choices by Canadian governments and courts not to publish electronically and not to make electronic copies available for free on the Internet.
As governments and courts become more active in publishing their laws, one danger area to watch out for is 'co-publishing' agreements with private publishers, where the contractual terms might preclude free access to the law. This is what happened with respect to the Justice Retrieval and Inquiry System (JURIS) and Federal Legal Information Through Electronics (FLITE) databases in the United States. It is possible to avoid unintended limits on access to the law by self-publishing, by publishing with a non-profit organization (such as a university), or by hiring private electronic publishers on a fee for service basis. 69 It should be noted that the question of whether the requester or the government has the right to choose the format is relevant to all kinds of information requested under freedom of information and privacy laws and to prosecution disclosures to accused persons required by section 7 of the Charter of Rights and Freedoms. The case law appears to be at a preliminary stage in its evolution. 70 Examples are available of each of these approaches. disadvantages-of a federal system and a large and highly competitive publishing sector. However, the basic principles under which copyright in statute operates is more closely aligned in Canada to the historic origins of copyright law than it is in New Zealand. It is unclear which is the better approach, but it is fairly clear that much depends upon how the publishing community operates, and this involves broader questions of competition and monopolies.
United States
The United States has a quite dissimilar approach to Canada's, one which is closer to that in New Zealand. In the United States, the Copyright Act, 17 USC Section 105 (1988) prohibits copyright of federal information by the government. Thus, the US federal laws are in the public domain, and no copyright attaches. The same is true of court decisions. It is not difficult to see the motivations behind this:
The citizens are the authors of the law, and therefore its owners, regardless of who actually drafts the provisions, because the law derives its authority from the consent of the public, expressed through the democratic process.
71
Edicts of government, such as judicial opinions, administrative rulings, legislative enactments, public ordinances, and similar official legal documents are not copyrightable for reasons of public policy. This applies to such works whether they are Federal, State, or local as well as to those of foreign governments.
72
The decisions of the courts, and legislation, would ensure that laws would be subject to copyright law, in some respects. The American threshold for copyright protection does contain requirements of both originality and creativity. According to the US Supreme Court in Harper & Row Publishers Inc v. Nation Enterprises, 73 a work 'must be original to the author'. The US Supreme Court has also interpreted Article I, section 8, clause 8 of the US Constitution as requiring 'independent creation plus a modicum of creativity'.
74
In the United States, the exclusion of legislation from the scope of copyright laws dates to 1834, when the Supreme Court interpreted the first federal copyright laws and held that 'no reporter has or can have any copyright in the (1884)). In Feist, the US Supreme Court stated that 'original, as the term is used in copyright means only that the work was independently created by the author (as opposed to copied from other works), and that it possesses at least some minimal degree of creativity' (p. 345). Bender v. West 158 F 3d 674 (2nd Cir) (1998) expanded on the American standard in the context of legal publications set out in Feist.
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written opinions delivered by this Court. . .'. 75 In the same case, it was arguedand accepted by the Court-that 'it would be absurd, for a legislature to claim the copyright; and no one else can do it, for they are the authors, and cause them to be published without copyright . . . Statutes were never copyrighted'. Furthermore, 'it is the bounden duty of government to promulgate its statutes in print'. 76 Counsel emphasized the governing policy that 'all countries . . . subject to the sovereignty of the laws' hold the promulgation of the laws, from whatever source, 'as essential as their existence'.
77 'If either statutes or decisions could be made private property, it would be in the power of an individual to shut out the light by which we guide our actions'.
78
That the public interest is the primary determinant is clear from Banks v. Manchester. 79 In this, the US Supreme Court denied a copyright to a court reporter in his opinions of the Ohio Supreme Court, on the grounds that There has always been a judicial consensus, from the time of the decision in the case of Wheaton v Peters, 80 that no copyright could, under the statutes passed by Congress, be secured in the products of the labour done by judicial officers in the discharge of their judicial duties. The whole work done by the judges constitutes the authentic exposition and interpretation of the law, which, binding every citizen, is free for publication to all, whether it is a declaration of unwritten law, or an interpretation of a constitution or statute. 81 The law, as thus widely defined, is in the public domain and therefore not amenable to copyright. 82 In Howell v. Miller, 83 Justice Harlan denied an injunction sought for the compiler of Michigan statutes, holding that 'no one can obtain the exclusive right to publish the laws of the state in a book prepared by him'. 84 The question of formal ownership of the text of laws and decisions is perhaps secondary to the question of the dissemination of the law.
In the United States, the Missouri Court of Appeals upheld a trial judge's order that a requester be given the electronic version of the Statutes of Missouri in Deaton v. Kidd. 85 The Missouri government office responsible for the statutes, the Revisor of Statutes, had a contract with two private sector parties to sell the computerized versions of the laws, with royalties payable to the Revisor's office. The court found that the Missouri equivalent to the Official Information Act applied to the computerized version of the statutes. The court found that he did not comply with the law, that the computerized version of the laws was a record, and that the Revisor is required to make the computerized version available.
The trial judge said that 'Although the text is identical, electronic versions of the statutes offer faster and more thorough research to a computer user'. Earlier in the decision, the judge noted that
The Revised Statutes on computer disk have additional features not offered by the book form. The annual computerized version integrates previous supplements into the main body of the Revised Statutes. There is no need to compare the hardbound books with the soft cover supplements. The computerized version allows the user to search all volumes in seconds by key word, phrase or statute number. The user is no longer limited by the index or his knowledge of where to look in the Revised Statutes to find a particular topic.
86
The Court of Appeals, per Lowenstein J, said that Whether the Revised Statutes are public records is an easy question given a legal system which charges the public with having a knowledge of the law and proclaims that ignorance of the law is no excuse for its violation. As the trial court notes, 'it is hard to think of a more important public record than the general laws of the state.' This court's analysis is not affected by the fact that the public record at issue is on computer tape. 87 The Court of Appeals noted that the Committee on Legislative Research has the power, by statute, to determine the form and price for selling the statutes and that this power permits the Committee to set a price higher than marginal costs. However, the Court ruled that this power did not allow the Committee to establish the price through bidding because it essentially limits access to a public record to those who bid the highest . . . Until the price is set by the Committee in the manner prescribed by 3.140, the tapes should be sold at cost as ordered by the trial court. 91 However, in 1983, the Department of Justice contracted with West Publishing to provide 80 per cent of the information in JURIS. West collected, organized, and computer-formatted cases, opinions, and digests to make them ready for use on JURIS. 92 The contract limited how the US government could use the data it had contracted for.
The issue was whether JURIS was an 'agency record' for the purposes of the US Freedom of Information Act and, specifically, whether JURIS was 'under the control' of the Department of Justice at the time of the request. The court ruled that because of the above constraints on the use of the JURIS database, the database was not 'under the control' of the Department of Justice and was not an 'agency record' for the purposes of the Freedom of Information Act.
93
There is already a body of recent case law from the United States concerning private copyrights in the law. These cases do not concern photocopying of someone else's publications but merely a reference to those publications. The cases primarily concern West Publishing, which is now owned by the Thomson Group. The first of these cases arose from a successful attempt by West Publishing to obtain a preliminary injunction against Mead Data to prevent Mead Data from publishing electronic court decisions that told readers where the court decisions, and the precise pages, they were reading in electronic format were available in West's print reports of the same decisions. The reference to West's reports and page numbers is called 'star pagination' (because of the symbols inserted in the body of the text to indicate West's pagination). 94 West has a virtual monopoly in publishing US court decisions. 95 89 In California, it is a statutory requirement to publish the law on the Internet. In Kentucky, there are specific laws requiring institutions to disclose electronic records. In Mississippi, the Attorney-General issued an official opinion dated 14 August 1995 that the statutes in electronic form did not need to be produced in electronic form because such a disclosure would be a significant intrusion into the business of a public body (a specific exemption in Mississippi's Public Records Act) and because such a requirement appears to exempt the statutes from the Public Records Act. Section 1-1-1 of the Mississippi Code specifically provides that the state government may enter into and execute a contract with a competent company for the re-codification and indexing of the statutory laws of The alternative to referring to paper page numbers is to develop a consensus approach to citing electronic decisions. The electronic citation method will require courts to assign a unique identifier to each decision it renders, for courts to adopt a unique abbreviated name and for courts to number the paragraphs in their decisions. None the less, the debate continues, especially in the United States.
The tendency in the United States is to encourage public dissemination of laws and to limit the creation of de facto monopolies. But as elsewhere, the creation of practical cartels has proved a problem.
Australia
In the world of the common law realms, one view is that the Crown owns copyright in the law and that copyright is administered by the executive branch of government. This view is perhaps most clearly seen in Attorney General of New South Wales v. Butterworth & Co (Australia) Ltd. 96 In this case, the New South Wales Supreme Court Chief Justice, Long Innes, held that Crown prerogative gives the Crown the exclusive right to print and publish statutes and that this right is in the nature of a proprietary right. The Chief Justice also suggested, without making a definitive finding, that if copyright were not contained in the Crown prerogative, it would be found to be covered by the Copyright Act then in effect. 97 Thus, the government was granted a decree that Butterworths had no right to publish statutes. But this decision has not prevented the development of a healthy legal publishing industry in the common law countries, and Australia, as discussed in detail later, is a leader in making the law publicly available.
The Australasian Legal Information Institute (AustLII) approaches the question of 'who owns the law' this way:
We have intentionally treated it as largely irrelevant to the development of AustLII. Our approach is that the obligation of governments, courts etc. to provide access to the law is independent of any questions of ownership. Furthermore, since the most liberal copyright law still does not deliver an electronic copy of a statute or case to a publisher -and certainly not on a daily or weekly basis -cooperation by public bodies is essential, and such cooperation inherently involves them licensing the materials to you, even if they do claim copyright. So we have just humoured claims of copyright, and treated them as something we need not deal with (and be distracted by) in the primary task of establishing the principle and practice of free public access to these materials. We have not had the same problems in Australia with the commercial publishers as in the USA, so it has been easier for us to take this approach. 99 So even with Crown copyright, the public interest in dissemination has prevented a governmental-or commercial-monopoly from operating.
Of course, copyright is still an important question. Among other things, it affects whether commercial publishers have to pay royalties to republish primary legal materials, and this also complicates arguments about free access. It affects the control public bodies can exert over how 'their' data are presented. However, AustLII's experience shows that the problems of copyright do not have to be solved before the principle of free public access can be established.
United Kingdom
The United Kingdom is the wellspring of copyright law and serves as an important normative influence upon the common law world, the economic and political might of the United States notwithstanding. In the United Kingdom, the position remains that copyright in statutes remains vested in the Crown 100 but that there is a general right to reproduce the text of statutes. For example, on a typical Internet-based copy of a statute, the following is stated as
The legislation contained on this web site is subject to Crown Copyright protection. It may be reproduced free of charge provided that it is reproduced accurately and that the source and copyright status of the material is made evident to users.
It should be noted that the right to reproduce the text of Acts of Parliament does not extend to the Royal Arms and the Queen's Printer imprints. 99 AustLII 'provides free internet access to Australian legal materials. AustLII's broad public policy agenda is to improve access to justice through better access to information. To that end, we have become one of the largest sources of legal materials on the net, with over seven gigabytes of raw text materials and over 1. 
